Do Investors Pay Attention to Social Media? A Response to
Christine Hurt, Socially Acceptable Securities Fraud

Sue S. Guan®

l. THE RISE OF SOCIAL MEDIA IN SECURITIES CLASS ACTIONS

In her paper, Socially Acceptable Securities Fraud, Professor Christine Hurt poses a
critical question: should the securities laws distinguish between a company’s formal
corporate statements and those it makes on social media? Professor Hurt offers an
important and thorough analysis of social media in recent securities class actions brought
under Rule 10b-5 of the Securities Exchange Act of 1934. As she explains, Rule 10b-5
imposes liability for false or misleading statements regardless of the statement’s format,
the identity of the speaker, or the platform on which the statement appears.® Therefore,
“[clivil and criminal liability may attach . . . to materially false statements made anywhere,
atany time . .. .2 But, she queries, should it?

This question—and Professor Hurt’s contribution—are necessary and important for a
number of reasons.

First, social media today plays a significant role in mediating information that reaches
investors. As Professor Hurt points out, the platforms on which information can be
disseminated have proliferated hugely. They have grown from being limited to formal
items such as specific SEC filings and targeted announcements to including everything
from social media, message boards, company websites, conference calls, conferences, and
the like.® This also means that the communications themselves range from being scripted
and vetted by attorneys to being careless and entirely extemporaneous.*

In addition, information dissemination today is largely multidirectional, meaning
anyone can become an information broker in today’s markets. Retail investors in particular
obtain information through a multitude of channels—especially from each other and in
online communities formed through social media and contemporary trading apps such as
Robinhood.® On this issue, I have written extensively on the impact of “finfluencers,” or
financial influencers: those with outsize influence on investment decisions through social
media influence.® Nor is this social media activity limited to investors. Issuers also use
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social media to market and promote their products, increase brand awareness, and engage
with investors—often in real time.” Of course, doing so is not without risk, especially
considering the largely unvetted, extemporaneous nature of social media communications:
Professor Hurt cites instances of CEOs or other officers being “strategically manipulative,
thoughtlessly self-centered, and unintentionally inept.”®

However, despite the proliferation of social media as a medium for disseminating
information in stock markets and the potential associated risks, little systematic study has
been done on the interaction between social media and liability for issuers using social
media. As Professor Hurt explains, while courts do treat social media statements as
potentially actionable, they typically engage in a case-by-case analysis of whether issuer
statements on varying platforms are false, material, or made “in connection with” securities
under Rule 10b-5, creating substantial uncertainty for market participants and litigants.®

Using a hand-collected dataset of 150 complaints filed in federal securities class
action suits in 2022, Professor Hurt codes allegations according to defendant identity as
well as the platforms on which the allegedly false statements were made (e.g., SEC filing,
investor calls, company websites, advertisements, private documents, presentations,
interviews, and social media).1% With respect to social media specifically, Professor Hurt
finds that social media channels comprised a relatively small portion of the dataset.' For
example, nine cases cited YouTube videos, and tweets were cited in fourteen complaints,
the highest number of any form of social media.'?

Professor Hurt ultimately proposes limiting the categories of speech that would give
rise to securities fraud liability under Rule 10b-5, arguing that “there may be a level of
socially acceptable securities fraud that must be tolerated in an information society.”*3
Doing so, she reasons, will provide ex-ante clarity to market participants and reduce the
burden on courts.** Her proposal would shift the inquiry away from the current one, which
excludes statements based on traditional inquiries into requirements such as falsity,
materiality, and nexus to the issuer’s securities. Instead, she would exclude from liability
non-director and non-officer individuals posting on social media about issuers of which
they do not hold a substantial position, as well as publicly traded issuers on social media
who are otherwise current in their periodic filings.'® She suggests that her proposal could
draw support from the total mix test, where, for example, “[g]iven the explosion of
information about publicly held issuers, the social media posts or internet messages of an
unrelated individual would not alter the total mix.”® Similarly a social media post by itself
“should not outweigh SEC filings and professional investment analysis” for a reporting
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issuer.t” She explains that these kinds of statements ought to be deemed “socially
acceptable.”'® According to Professor Hurt, investors should be trusted to understand the
difference between statements made on various platforms.*®

Professor Hurt’s analysis will no doubt accelerate the conversation around liability
for social media statements. It is an important dataset on which to ground further study.
And in accelerating the conversation, | believe it reanimates two questions that have
plagued securities regulation for decades: (1) who is the reasonable investor, and (2) who
bears the informational burden in stock markets?

1. WHO IS THE REASONABLE INVESTOR?

Who is the reasonable investor, and has their identity changed with the advent of
social media? In reading Professor Hurt’s analysis, I find myself revisiting these questions.

On July 26, 2024, Andrew Left, activist short seller and founder of Citron Research,
was charged by the DOJ and the SEC for securities fraud.?° The SEC alleged that Left,
through social media and his Citron Research website, recommended taking certain
positions in a number of companies, holding out that the recommendations were consistent
with his own positions.?! According to the complaint, once the stock prices moved in
response to Left’s recommendations, Left and Citron Capital rapidly reversed their
positions.22 As a result, Left “bought back stock immediately after telling his readers to
sell, and he sold stock immediately after telling his readers to buy.”23

The charges also reference what I would refer to as Left’s “finfluencer” status, and
his ability to move stock prices as a result. Left cultivated a public persona through social
media and appearances on news programs, podcasts, and the like.?* As a result, according
to the charges, Left was able to influence the trading behavior of his followers, allowing
him to reliably profit off of their trades. According to the DOJ, Left “routinely included
sensationalized headlines and exaggerated language to maximize the reaction it would get
from the stock market.”?® Further, Left “knowingly exploited his ability to move stock
prices by targeting stocks popular with retail investors and posting recommendations on
social media to manipulate the market and make fast, easy money.”?® On average, the
stocks targeted by Left moved more than 12%—quite a significant number.2’
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In other work, | have explored the specific mechanics by which a finfluencer can move
stock prices.?® Finfluencers can control, influence, or simply predict price movements,
because they can predict that their social media activity will lead to trading by their
followers.?® Finfluencers post on social media, their followers respond, and stock prices
move—sometimes irrespective of the informational content of the finfluencer’s
statements.®0 Left is being accused of precisely this behavior: disseminating false or
misleading information while knowing that his followers would trade in a predictable
manner in response, while taking positions that profited off of his followers’ trading.31

Left is certainly not the first person—or finfluencer—to be accused of such behavior.
The internet is rife with pump and dump schemes perpetrated on social media,®? and Ryan
Cohen, activist investor and chair of GameStop’s board, is currently fighting a lawsuit that
accuses him of similar behavior.®3

While Left is not an issuer, the allegations against him raise an interesting question
that is more broadly applicable: was it reasonable for investors to have relied on his social
media statements when they could have or should have been relying on the research
published in his reports? Did the existence of Left’s research reports or other publicly
available information make investors’ reliance on his social media statements less
reasonable? That is, does the existence of more formal statements make relying on tweets
less reasonable?

For example, Left had a number of tweets concerning Cronos Group, a Canadian
cannabis company trading under the ticker CRON.3* Left published a report on Cronos
Group and tweeted: “SCRON tgt price $3.5. Everything that is contaminated about the
Cannabis space. ALL HYPE with possible securities fraud.”®® Left then appeared on
CNBC'’s Fast Money, and when asked whether he was “just as short the stock right now as
you were at the beginning of the day,” Left responded that he “took a small size position
off today but I am still extremely short the stock,” and reiterated his belief that CRON
would fall to $3.50.%6 However, Left had at this point exited more than 75% of his exposure
at prices substantially higher than $3.50.%7 While the SEC and the DOJ allege that this was
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materially misleading to investors, it raises the question: would Left’s positions be material
to a reasonable investor? Or does the reasonable investor care more about the actual content
of Left’s research report on Cronos? As one commentator put it: “I am not sure how
material this was to investors — surely the contents of the report should matter more than
his trading positions?”%

This is a thorny question, not least because of the growing role played by social media
in reaching investors—especially retail investors. It is also complex because of the
sometimes-conflicting standards that a “reasonable investor” under the securities laws has
been held to. Under the securities laws, an actionable statement is one with a “material
fact” or which omits a “material fact” necessary to make the statements not misleading.39
Materiality turns on whether there is “a substantial likelihood that the disclosure of the
omitted fact would have been viewed by the reasonable investor as having significantly
altered the ‘total mix’ of information made available.”*® This determination has been a
notoriously complex task for courts, at least in part because the reasonable investor figure
has not been clearly defined.** However, conceptions of the reasonable investor suggest
one who is relatively financially sophisticated (though not to the level of an investment
professional), who does their own research and understands financial concepts.*? Critics
say that this standard is aspirational and out of touch with reality.*®

Social media—with its off-the-cuff nature and engagement styles that resemble
community speech that is personal and targeted—only makes this determination murkier.
It may be the case that a speaker’s reputation or relationship with investors makes their
social media statements just as material or even more material than formal public
documents. As Professor Hurt acknowledges: “it is challenging to say whether a reasonable
investor would rely on various types of statements, which might be anonymous, on various
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websites, during webinars, investor calls, or presentations. These new forms of media may
grow more reliable over time, as more users visit them, and the sites become more
professionalized.”** On the other hand, “algorithms, bots, and general disinformation in
social media” may reduce the reliability of certain types of social media.*®

I certainly agree with Professor Hurt that “Rule 10b-5 cases should focus on
statements that are the most problematic; and problematic because reasonable investors
would believe them to be true, authoritative, and reliable.”*® But | wonder whether it is too
early to draw the bright line rules that Professor Hurt thoughtfully recommends. That is, |
wonder whether it is too early to make platform- or speaker-specific exclusions from
liability under the securities laws.

Il. WHO BEARS THE INFORMATIONAL BURDEN?

Professor Hurt’s article also implicitly revisits longstanding questions about the goals
of stock market regulation. Securities regulation has long wrestled with the appropriate
amount of regulation and oversight of the securities markets, especially when it comes to
protecting retail investors. On whom should we place the burden of policing good and bad
information? On the investors, or on the speakers? The ethos of stock market regulation
has long been one of information disclosure — by both regulating the kinds of information
disseminated, as well as providing recourse for those who rely on bad information. It has
also been one of allowing investors to make their own decisions, so long as they have
access to all the relevant information.*’

Normatively, there is the question of whether the securities laws should draw bright
line rules that exclude certain statements made on certain platforms from securities
liability. Certainly, this choice could be made—that the securities laws will not protect
reliance on, for example, statements made by non-director and non-officer individuals
posting on social media about issuers of which they do not hold a substantial position, as
well as publicly traded issuers’ statements on social media who are otherwise current in
their periodic filings.*® The choice could be supported by reference to the total mix test, as
Professor Hurt points out, and by the policy determination that such statements simply do
not merit protecting against, because, for example, most are simply made by those who are
“trading and talking for entertainment, in a socially acceptable way.”*® As Professor Hurt
argues, “for a reporting issuer, a social media post, standing alone, should not outweigh
SEC filings and professional investment analysis.”>

However, descriptively, does a social media post outweigh SEC filings and
professional investment analysis? On this question, as discussed in the previous section, |
wonder whether the evidence conclusively demonstrates that statements made on social
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media receive less weight from investors—especially retail investors. The example of
Andrew Left and Citron Research illustrates this complexity. Not only do retail investors
obtain significant amounts of their financial information from social media,®! but
corporations and issuers themselves are increasingly using social media to reach investors,
with full knowledge that social media statements engage investors and spur them to trade.>?
The three Twitter case studies that Professor Hurt discusses illustrate this as well. In In re
Tesla, Elon Musk tweeted: “Am considering taking Tesla private at $420. Funding
secured” and: “Investor support is confirmed. Only reason why this is not certain is that
it’s contingent on a shareholder vote.”® In another case, the president of a publicly-traded
microcap medical technology company posted false and misleading statements on Twitter
about its products and its financial statements.>* Finally, the CEO of Nikola Corporation,
a publicly-traded company purporting to develop electric trucks, was convicted of criminal
securities fraud on the basis of his false and misleading statements on Twitter and other
media outlets.5®

Another point to consider, and one that Professor Hurt touches on, is the best method
of incentivizing better behavior. Is it by strengthening liability? If social media is a clear
platform on which liability can rest, will that improve businesses’ speech on social media?
Or are incentives to produce better information improved by excluding liability for certain
categories of speech, because doing so may allow issuers to post more freely on social
media—truthfully—without fearing liability?®® It would seem that Professor Hurt’s
proposal would need to go hand in hand with the prioritization of financial literacy,
especially among retail investors.>”

As a final matter, I certainly agree with Professor Hurt that “[iJnvestors should be
trusted to understand the difference between information channels.”® My remaining
question is simply whether there really is a sufficient difference between such information
channels. In other words, whether legal liability should remain tethered to the falsity,
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materiality, and nexus requirements under Rule 10b-5, or whether certain categories can
be excluded because investors would not or should not rely on them.

CONCLUSION

Professor Hurt has offered a cogent and critical analysis of the interaction between
social media and securities fraud liability, raising important questions and offering
thoughtful responses. The importance of this Article merits emphasis. Social media will
only continue to permeate the stock markets, and the securities laws will do well to pay
attention.



